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	You used to help us get work and find places to live so we wouldn’t be fuck-ups,

Then, you stopped that and gave us programs to help us feel better about being fuck-ups,

Now, you teach us that it is our decision what to do, so we feel worse about ourselves and totally responsible for being fuck-ups …

Who benefits from this? 

Not us, we’re still fuck-ups … But where would all of you be if we weren’t here to give you jobs to do?

(A young woman who was in and out of Youth Prison 

and is now in Adult Prison.)
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Executive Summary
Sisters Inside Inc. (SIS) is uniquely placed to contribute to this Review.  We daily see the transition of young sons and daughters of women in prison - first to the juvenile justice system and ultimately to the adult criminal justice system.  We also visit young women in Brisbane Youth Detention Centre each week, and support them post-release.  This is why we are so strongly committed to breaking the cycle of crime and criminalisation in families.  This submission proposes a proactive approach designed to meet the needs of young people, other victims of crime and the wider community.


There is a wealth of research evidence - at both a national and international level - which supports the main thrust of this submission.  All the evidence demonstrates that most young offenders are victims of crime.  All the evidence demonstrates that their criminalisation is generally based in cultural, social and economic disadvantage.  All the evidence demonstrates that young people are penalised for the experience of poverty and abuse.  All the evidence demonstrates that few young people commit serious offences against people.  All the evidence demonstrates that severe punishment for early criminal behaviour results in increased recidivism.  All the evidence demonstrates that a punitive approach to youth justice cannot significantly or sustainably reduce rates of youth and adult crime.  All the evidence demonstrates that imprisonment of young people does more harm than good.  We also know that there are proven solutions to addressing these problems - most notably, the youth justice system in Sweden.


We believe that the Juvenile Justice Act 1992 is based on fundamentally flawed assumptions about the nature of youth crime and criminalisation. It functions to react against the behaviour of young people and promote separation between young people and the wider community.  It fails to address the root causes of youth crime and criminalisation.  It is clear that a whole new approach is required if the new Act is to substantially address these problems.


This submission proposes a variety of strategies to address these flaws - from the philosophical underpinning of the new Act, to practical service provision strategies.  It advocates that, like Sweden in the 1970’s, we take a 180º turn and approach juvenile justice issues from a whole new angle.  We must recognise that most young people in the juvenile justice system are, themselves, victims of crime.  We must recognise that prisons (even youth prisons) are brutalising environments which escalate youth crime.  We must address the root causes of crime, rather than simply reacting to its symptoms.  We must reframe our approach to child safety/protection to focus on child development.  In short, we must take a human rights driven approach to juvenile justice.


We are deeply concerned about Queensland’s continuing breach of the UN Convention on the Rights of the Child.  In particular, we argue (alongside many social authorities and researchers) that 17 year olds should never be incarcerated in adult prisons.  We urge the Queensland Government to act on this issue as a matter of urgency, rather than waiting for passage of the new Act.


We believe that the Issues Paper for this Review indicates a continued commitment to reacting to issues of youth crime and criminalisation, rather than proactively addressing its root causes.  However, we do make some brief comment on some of the ideas raised for improving the current system.

List of Recommendations

Recommendation 1 - That the new Act particularly recognise young people’s key role as victims of crime.

Recommendation 2 - That the new Act focus on educating the wider community and other victims of crime about the long term negative consequences of youth criminalisation and imprisonment.
Recommendation 3 - That the new Act abolish youth prisons, in the interest of long term community safety.

Recommendation 4 - That the new Act place a high priority on meeting young people’s social and economic rights.
	Recommendation 5 - That the new Act emphasise provision of voluntary programs and other developmental supports to address young people’s needs.


Recommendation 6 - That the new Act require both the juvenile justice and child protection systems to take a developmental, rather than punitive, approach to young people.

Recommendation 7 - That the new Act require that children and young people have their basic human rights addressed before becoming eligible to be tried for offences.

Recommendation 8 - That the Queensland Government immediately legislate to ensure that the age at which a child reaches adulthood for the purposes of the criminal law in Queensland be 18 years, and that this later be incorporated into the new Act.
Recommendation 9 - That the new Act ensure that any proposal to move an 18 year old prisoner to adult prison continue to be subject to judicial processes.
Recommendation 10 - That the new Act focus on developmental diversionary sentencing options and require that these be adequately resourced.
Recommendation 11 - That the new Act increase government accountability for the outcomes of the juvenile justice system.
Recommendation 12 - That the new Act prohibit the use of remand in custody for young people.
Recommendation 13 - That the new Act require that Indigenous organisations and elders are permanently and securely resourced to manage diversionary and support programs for Indigenous young people.
Recommendation 14 - That the new Act recognise that many young people have never felt part of the community, and require that community-based services to enable youth integration into the community are adequately resourced.
SIS Contribution to This Review

Sisters Inside (SIS) is a statewide organisation which provides advocacy and support for women with lived prison experience (in prison or post release) and their children.  We also visit young women in Brisbane Youth Detention Centre on a weekly basis to provide services, and support these young women post-release.  We therefore are in touch with the real impacts of imprisonment on young people - both young women who have their own experience of prison and the children of women with lived prison experience.
The vast majority of the women and children we work with are victims of crime.  For example, our own research has found that 98% of women in prison in Queensland experienced physical abuse and 89% sexual abuse, prior to incarceration. Many continue to experience domestic violence.  According to research conducted by Women’s House, 70-80% of women in adult prison in Queensland were survivors of incest.
  In our experience, rates of previous sexual abuse are even higher amongst young women in youth prison.   
The children of women in prison often become victims of crime in a way that would not have happened otherwise (for example, being abused by carers).  Even after their mother’s release from prison, these children are more vulnerable, due to factors such as increased poverty and homelessness.  Children of women with lived prison experience have a poor prognosis in terms of the likelihood that they will end up in the juvenile justice system, and, ultimately, the adult criminal justice system.
SIS is particularly well placed to comment on the efficiency and effectiveness of the Juvenile Justice Act 1992.  Many of the women and children we work with are, or have been, involved with the juvenile justice and child safety systems.  Over 50% of women in Queensland prisons were in care as children and approximately 25% were imprisoned in a juvenile detention centre.  Sometimes incarceration itself results in children becoming victims of crime - many of these women report having been abused whilst in juvenile detention.

At SIS, we see the consequences of the current Juvenile Justice Act on a daily basis.  This submission assesses the current legislation, and argues that it is not leading to provision of best practice in juvenile justice.  In particular, we are concerned about the increasing emphasis on imprisonment as the ‘solution’ to criminalisation of young people.  (A similar pattern is emerging in relation to adult women.)
Therefore, this submission focuses on the best means to achieve productive long term outcomes for young people, other victims of crime and the wider community.  This Review must be seen as an element of a whole-of-government commitment to preventing crime and criminalisation.   It includes a particular emphasis on the situation of girls and young women and draws on evidence from national and international research/experience and SIS’s own research/experience, to demonstrate the need to change the direction of the Act as a whole. 
National & International Evidence
We cannot examine the current Act, and make suggestions about improvements, in isolation from an understanding of youth crime and criminalisation, and consideration of alternate approaches to crime prevention.

Causes of Youth Crime and Criminalisation
There is a significant body of Queensland, national and international evidence to demonstrate the relationship between cultural, social and economic circumstances and youth criminalisation.  The primary predictors of criminalisation include:
· Being Indigenous
.

· Poverty/economic stress
 - including homelessness
.

· Social stress/instability
 - including low literacy levels and poor employment prospects
.

· Being male
.

Secondary predictors of criminalisation include:

· Neglect
.

· Physical abuse
, sexual abuse
 and exposure to domestic violence
.

· A high level of government child protection intervention (regardless of the outcome)
. 

· Living in a low socio-economic neighbourhood
.

· Developmental and psychological issues
 - including mental health issues
.

In addition, high rates of substance abuse co-exist with juvenile criminalisation.  For example, 70% of young people reported being intoxicated by drugs or alcohol (with about equal frequency) at the time of their last offence, according to one major Australian study
.  It appears that sometimes substance abuse is a tertiary cause of crime; sometimes crime precedes substance abuse.  Regardless, both arise from deeper causes, including a history of abuse, neglect and limited educational outcomes.

It is important to recognise that, even without criminal liability, children may still be subject to court-ordered welfare measures such as “care and control” orders, along with a range of other orders in relation to residence, contact, supervision and assessment
.  These measures are punitive, rather than focused on addressing the needs and rights of the child, and are often barely distinguishable from the consequences of criminal behaviour.  The long term consequences of this punitive approach to disadvantage, is evident in the high rate of adult offending amongst young people who have been subject to such orders
. 

Young People as Victims of Crime
Many young people in the juvenile justice system, and most in youth prisons, are victims of crime.  As the Commission for Children and Young People and Child Guardian stated in Snapshot 2007 in their Key Messages about Crime and Justice:
Although the rates of youth offending and the number of juvenile defendants appearing in Queensland courts decreased in the last period, victimisation of children and young people increased marginally … (p92)
Our experience at SIS suggests that there is a strong correlation between young people as victims of crime, and young people in the juvenile justice system.  Further, young victims of crime are often criminalised.  Girls and young women, in particular, continue to be imprisoned based on their misfortune.  For example: 
· Young women are often imprisoned in an attempt to control behaviour (eg. substance use), which has arisen from their circumstances (particularly sexual abuse).
· Young women are often effectively imprisoned to keep them safe from dangerous men - supposedly, to protect them.  
· Young people with mental health issues are often imprisoned rather than being provided with mental health services.

· Homeless young people are often imprisoned rather than being granted bail.
Nature of Youth Crime
Crimes against people form a small percentage of youth crime, and an even smaller percentage of crimes committed by young women.  10-17 year old girls and young women are significantly less likely to commit crimes in general, and are less likely to commit crimes against people and property, or to commit drug-related crimes, than their male counterparts.  In general, the most common offences amongst young people were theft, unlawful entry and property damage.
 

Consequences of Youth Criminalisation
A major longitudinal study in Queensland found:

· By September 2002, 79% of those juveniles on supervised orders in 1994-95 had progressed to the adult corrections system and 49% had been subject to at least one term of imprisonment.

· By September 2002, 89% of the male Indigenous juveniles on supervised orders in 1994-95 had progressed to the adult corrections system, with 71% having served at least one prison term.

· By September 2002, 91% of the juveniles who had been subject to a care and protection order, as well as a supervised justice order, had progressed to the adult corrections system with 67% having served at least one term of imprisonment.

· Over time, the probability of those juveniles on supervised orders in 1994-95 who are subject to multiple risk factors (eg. male, Indigenous, care and protection order) progressing to the adult corrections system will closely approach 100%.  (Lynch et al 2003:2)
These statistics alone do not demonstrate a causal link between youth and adult criminalisation.  However, this study did demonstrate that responses of the juvenile justice system can have a major affect on the long term prognosis for recidivism amongst young people:

One of the main findings that has emerged from previous research into the offending trajectories of juvenile offenders is that assignment of severe punishments for early criminal behaviour can result in greater recidivism.  (Lynch et al 2003:2)
In particular, they warned that:

In considering the research literature, it does appear that progression of young offenders to more serious offending is not inevitable, and that we need to be cautious in using incarceration as a response to juvenile offending.  (Lynch et al 2003:2)
Issues of Age and Criminalisation
In Queensland, young people do not access full adult rights in many areas of life and law, until they turn 18.  These include jury duty, voting, marriage, foreign travel, contracts, wills, gambling, tattoos, alcohol, tobacco, medical treatment and lawsuits
.  Yet, children may become criminally responsible at age 10, and may be locked up in an adult prison at 17.  
The age at which we, in Australia, make children criminally responsible is not normal.  Countries around the world have very different minimum ages of criminal responsibility.  For example, many European countries start at age 14 and all the Scandinavian countries begin at age 15.  At least 3 countries begin at age 16 and a further 2 at 18 years old.

Further, new scientific evidence raises questions about the situation of criminalised young people over 18 years old.  Research indicates that the human brain develops well into a person’s 20’s.  The frontal lobe, the area of the brain that is responsible for planning and impulse control, is the last to develop
.  

International Case Study 1 - New Canadian Legislation

Canada has a largely similar system to Queensland’s.  Prior to 2002, Canada had the highest rate of youth incarceration in the Western world (including the USA).  It also faced other problems in its juvenile justice system:

· The system lacked a clear and coherent youth justice philosophy. 

· The courts were over-used for minor cases that could be better dealt with outside the courts. 

· Sentencing decisions by the courts resulted in disparities and unfairness in youth sentencing. 

· The Act did not ensure effective reintegration of a young person after being released from custody. 

· The process for transfer to the adult system resulted in unfairness, complexity and delay. 

· The system did not make a clear distinction between serious violent offences and less serious offences. 

· The system did not give sufficient recognition to the concerns and interests of victims. 

The Renewal of Youth Justice strategy was developed to address these problems.  As a result, the Youth Criminal Justice Act 2002 was developed.  

The Preamble of the Act states Parliament’s view on the values on which the legislation is based.  Though not legally enforceable, the following values are intended to help interpret the legislation
:

· Society has a responsibility to address the developmental challenges and needs of young persons and guide them into adulthood. 

· Communities, families and others should work in a multi-disciplinary way to prevent youth crime by addressing its underlying causes, responding to the needs of young persons and providing guidance and support to young people at risk. 

· Information about youth justice, youth crime and effective measures should be publicly available. 

· Young persons have rights and freedoms, including those set out in the Canadian Charter of Rights and Freedoms, the Canadian Bill of Rights and United Nations Convention on the Rights of the Child. 

· The youth justice system should command respect, take account of the interests of victims, foster responsibility and ensure accountability through meaningful consequences and effective rehabilitation and reintegration. 

· The youth justice system should reserve its most serious interventions for the most serious crimes and reduce the over-reliance on incarceration for non-violent young people. 
The body of the Act contains many provisions that provide stronger legislative direction intended to:
· Reduce the number of young people in prison (both on remand and sentenced).
· Re-orient the system's approach to non-court measures so that they are viewed as the normal, expected and most appropriate response to less serious offending by youth.

Imprisonment as a response to social welfare issues has been prohibited:
· s29 (1) A youth justice court judge or a justice shall not detain a young person in custody prior to being sentenced as a substitute for appropriate child protection, mental health or other social measures.
· S39 (2) … a youth justice court shall not impose a custodial sentence under section 42 (youth sentences) unless the court has considered all alternatives to custody raised at the sentencing hearing that are reasonable in the circumstances, and determined that there is not a reasonable alternative, or combination of alternatives, that is in accordance with the purpose and principles set out in section 38.
· S39 (5) A youth justice court shall not use custody as a substitute for appropriate child protection, mental health or other social measures.
The legislation also includes provisions designed to increase non-court measures, thus allowing youth courts to focus on the more serious cases.  These measures are particularly strong in relation to Indigenous young people:
· Police must consider alternatives to the laying of charges in all cases involving Indigenous youth and, when appropriate, exercise their discretion to take no legal measure.

· Police departments are required designate youth specialists and provide specialised training to all officers involved in the administration of the JJ Act

· When a court judge denies bail, the judge must consider releasing the young person into the custody of his or her parents, or another responsible person.

· Indigenous communities must be provided with resources to develop bail supervision and other programs that will serve as alternatives to prison.

· Young people can only be removed from their community as an absolute last resort.
· Child Safety must continue to provide services to youth clients charged with an offence.
· Child Safety and Youth Justice services must be better integrated and coordinated so that all their services are available to young people charged with offences.

The Canadian government has also legislated to establish focussed diversion measures for Indigenous young people which incorporate the following principles:
· Indigenous culture must be integrated into the program.

· Diversion schemes should involve the use of Indigenous elders and Indigenous culture (a strategy that has proven successful in Canada). 

· Programs should be able to accept referrals at any stage of the criminal justice process. In particular, they are able to accept referrals from an Indigenous community before any charges have been laid and, if possible, before the authorities have become involved.

Further, the welfare department is made more accountable for its treatment of Indigenous young people.  It is required to collect and publish monthly statistics showing:

· the number of youth that have been transported from their home community to another location,
· the reason for the movement, and, 

· the time that the young person spent away from his or her community

According to a 2005 Canadian Department of Justice report, under the new Act (which was enacted in March 2003) the charge rate for youth in 2003 decreased by 17% from the figure for 2002 (the most significant annual decrease in 25 years), and use of custodial sentences had decreased significantly in all major offence categories.  As at 2003, official publications were unclear whether detention of youth by police had changed under the YCJA.
 However, more recent anecdotal evidence suggests that the changes have now been more fully implemented, and Canada has succeeded in significantly reducing the number of young people being held on remand in prison. 

Canada’s commitment to preventative approaches was reflected in a decision to move toward transferring 5% of funds from the criminal justice budget to crime prevention activities at a local level.  It also massively increased (by $C850 million) funding for the National Children’s Agenda, which focused on early intervention to address poverty (and other issues) amongst children and young people, and level the playing field
.

International Case Study 2 - The Swedish Model
The Swedish Government views prisons as the most inhumane form of punishment, and has sought to drastically reduce its use with children and young people
. A variety of strategies have been tested over the past 30 years - all focused on addressing young people’s social and economic circumstances, rather than protection of society or punishment
.  Most recently, in 1999, new sentencing provisions were instituted.  These were designed to enable Sweden to better live up to the UN’s children’s convention and prevent more of the severe damage which imprisonment can inflict on a young person
.  In Sweden, with a population of 9 million
, all the evidence suggests that:
Until the middle of the 1970’s Sweden experienced a substantial increase in the levels of criminality and other social problems among juveniles.  From that point onwards the trends seem to have stabilized, and there are even signs that levels of juvenile crime may have diminished.  
(Sarnecki & Estrada 2004:21) 
In Sweden, the age of legal responsibility is 15 years old.  If a child commits a crime under the age of 15, then the Social Welfare Board is mainly responsible for responding.  Decisions about appropriate measures are based on the child’s social situation:

The social services do not have the task of punishing young people for their crimes.  Therefore, when the social services make a decision regarding a measure suitable as a response to a criminal act, the decision should be based solely on the young person’s social situation. … Accordingly the measures of the social services are to have the aim of helping the young offender out of the social situation that is causing him/her to commit crimes.
(Our emphasis, Sarnecki & Estrada 2004:18)

Therefore behaviours that would be considered a crime if the young person was 15 years old, are viewed in Sweden as a social welfare issue not a criminalisation issue.  There are severe restrictions on the ability of the social services to use coercive measures, and the vast majority of under 15’s receive fully voluntary social care.  Any application of coercive measures requires support from both local social welfare boards and county administrative court, and the option to appeal to a higher court is available. 

For 15 - 17 year olds, responsibility for addressing crime is shared between the social services and judicial authorities.  Since 1999, children between the ages of 15-17 are subject to sanctions, such as serving a sentence in a Youth Home as opposed to a prison.  These smaller facilities aim to reduce the harmful effects of time spent in prison, through a focus on treatment rather than punishment.  This is reflected in the fact that the staff:resident ratio is about 3 times the ratio of prisons (ie. approximately three staff per young person)
.   Youth Homes are located throughout the community, and enable young people to serve out their sentence as close to their family and friends as possible.  

Prison has been abolished for the vast majority of young people who have committed serious, or repeated, crimes
 in Sweden:  

· Until 1999, approximately 60 young people were imprisoned, with a further 25 sentenced to a special form of probation which began with a short period in prison, each year
.  

· Since 1999, no more than 4 young people aged 15-17 were imprisoned each year
.  These were generally young people with sufficiently long sentences that they would be imprisoned beyond age 21.  

Approximately 100 young people (including approximately 15 aged 18+) are sentenced to Youth Homes each year
.

Similarly, a 15 - 17 year old may only be held on remand where there is exceptional cause
.  During 2005, for example, a total of only 12 young people were held on remand.  In order to be held in remand, a young person must be reasonably suspected of a crime that carries a sentence of at least one year, and also:
· be a flight risk, or,
· there is a serious risk of investigation being impeded, or,
· there is a serious risk of continued criminality.  
For 18-19 year olds, the Act on Special Rules for Care of the Young is also sometimes applied in preference to the criminal justice system.  Whilst responsibility for addressing crime is mainly located with judicial authorities, they operate within sentencing limits - anyone aged 18-21 can only be sentenced to prison if there are special reasons for this.

Core Problems with the Existing Act
Put simply, the Juvenile Justice Act 1992:
1. Did not achieve its goals.

2. Set the wrong goals.

It is clearly evident that the reversion in Queensland (and Australia more widely) toward a justice rather than welfare approach in addressing youth crime, has been spectacularly unsuccessful in either:

· Reducing rates of youth crime and criminalisation, or,

· Reducing the progression from youth to adult crime.

Having positive goals is an important starting point.  But having positive goals is no guarantee of positive outcomes.  For example, despite the current Act advocating use of imprisonment as a last resort for young people, rates of incarceration have barely changed since 1992.

Over the past decade, repeated attempts have been made to reduce youth crime and incarceration rates in Queensland.  Since enactment of the current legislation in 1992, several attempts have been made to refine the Act to better address these goals.  We recognise that amendments were made in 1996 to try to divert young people away from criminal justice system (eg. conferencing), and in 2002 (following the Forde Inquiry) to address concerns about the Abuse of Children in Queensland Institutions.  
In 2005/6 there was a small general decrease in youth offending rates, and a decrease of 22% in young people appearing before the courts, compared with 2004/5
.  Despite this:

· The number of juveniles sentenced to detention increased from 117 to 131.
· The number of juveniles sentenced to detention with an immediate release order decreased from 143 to 125.
Further, Indigenous youth detention rates were approximately nine times the Queensland average
. 
Anecdotal evidence continues to suggest that young people are being abused in Queensland institutions - including youth prisons.  The criminal justice system is seldom, if ever, a safe place for young people.  This is particularly true for girls and young women.  Sexual harassment from staff and other incarcerated children is common.  Violence, segregation, strip searches and invasive psychological assessments combine to put girls at as much, if not greater risk, within prison walls as in the wider community.  
Clearly, implementing minor adjustments to the juvenile justice system have failed to significantly reduce youth crime, and have completely failed to address incarceration rates or meet the needs of young victims of crime.  In light of this we submit that it is time to consider a whole new direction.  We submit that the Act was based on fundamentally flawed premises … and this is why it has not achieved its stated goals.

Addressing these Problems
We welcome this Review’s stated commitment to working within a Charter of Juvenile Justice Principles.  The current Charter reads:
· A recognition of the vulnerability and maturity of children and their need for special protection when they have contact with the criminal justice system

· The diversion of the young person from the criminal justice system as opposed to the institution of formal criminal proceedings wherever appropriate.

· The detention of a young person as a last resort.

· A focus on the rehabilitation of a young offender. (Issues Paper p6)
However, we believe the emphasis of these principles is wrong and further principles are needed:
The best way to deal with youth crime is to prevent it - through community-based crime prevention and by addressing the social conditions associated with the root causes of delinquency.  (Department of Justice, Canada, http://www.justice.gc.ca/en/ps/yj/aboutus/yoas7.html)
Values Underpinning the New Act

The juvenile justice system in Queensland is broken!  It will not be repaired through minor adjustments and incremental changes.  It is built on a fundamentally unstable structure - assumptions and beliefs about youth crime which are not based in the evidence.  We recognise that attempts to modify similar legislation in other parts of Australia have not achieved positive outcomes for young people, other victims of crime, or the wider community.  Therefore, we must reframe, rather than reform, our approach to youth crime and criminalisation.
We need to start with determining our ideal outcomes - addressing the big questions and developing a truly innovative model.  Only then can we look at the technical details and determine what is practical - and decide on any compromises necessary to generate viable outcomes.
  

Criminalisation of Young People is in No-one’s Best Interest
The Juvenile Justice Act 1992 and other government documentation tend to view victims of crime in a narrow way.  They typically talk about balancing the needs of two diametrically opposed groups:


[image: image1]
For example, in 1996 juvenile justice principles were extended to place greater emphasis on protection of community and interests of victims.  SIS is concerned that the Issues Paper for this review focused on the expectations of the victim and community
, when considering sentencing and diversionary options. 

Locating victims of crime in opposition to young people in the juvenile justice system implies that other victims of crime are more important than young victims of crime. Young people in the juvenile justice system and the broader community share many common interests and concerns.  Not least is their desire to be able to live a safe and secure life.
Substantial changes to social attitudes are urgently needed.  When addressing the needs of adult victims of youth crime, it is important that we distinguish between their expectations (reactions or preferences) and their best interests.  Many community members are unaware that most young people who commit crimes are, themselves, victims of crime.  Many community members are unaware of the violence inherent in all prisons, and the damage this does to young victims of crime.  Many community members believe that imprisonment contributes to the rehabilitation of young people.  Many community members are unaware that imprisonment of young people increases their likelihood of re-offending, and in particular, of offending as an adult.  It is in the best interest of both young people, and the wider community, that the rights and needs of young people are addressed as a matter of priority.

It is important that the new Act treats all victims of crime as equally worthy of attention and concern.  Given government’s particular duty of care toward children and young people (as articulated in the UN Convention on the Rights of the Child), young victims of crime should be given priority support.  
	Recommendation 1 - That the new Act particularly recognise young people’s key role as victims of crime.


	Recommendation 2 - That the new Act focus on educating the wider community and other victims of crime about the long term negative consequences of youth criminalisation and imprisonment.


Imprisonment of Young People is in No-one’s Best Interest
At SIS, we see the consequences of imprisonment of young people on a daily basis.  Both adult and youth prisons are violent places where young people’s rights are frequently breached.  We can particularly comment on the impact of imprisonment of young women.  Many are effectively imprisoned for their own care and protection.  Because of the small numbers of young women in prison, even the (inadequate) prison programs available do not address their experiences and needs.  Their experiences with the police, the courts and the prison system, can only be described as profoundly damaging, with a central role in institutionalising young women and increasing their chances of recidivism.  

It is clear that young people who have been imprisoned have a greater likelihood of offending as adults - the stronger the penalties inflicted on young people, the greater the long term risk that they will re-offend.  There is clear evidence that the vast majority of young people who experience strong sanctions (including imprisonment) progress to the adult corrections system, and that at least 50% end up in adult prison.  In the case of those young people also on care and protection orders, more than 2/3 progress to adult imprisonment.  In the case of those young people who are also Indigenous, almost 90% end up in the adult corrections system with over 2/3 ending up in prison within a few short years.  100% of young people who are subject to all these risk factors are expected to end up in the adult correctional system.

Young people cannot thrive in captivity.  Imprisonment is more likely to exacerbate, than address, existing problems.  

Imprisonment of young people can only contribute to escalating adult crime rates.  This affects both the people who commit crimes, and the communities and individuals affected by these crimes:

· The abolition of imprisonment for girls and young women would allow them to escape the many human rights abuses and incidents of discrimination they are currently subjected to, and improve their chances of breaking out of the criminalisation cycle.
· The abolition of imprisonment for young people would allow them to escape the many human rights abuses they are currently subjected to, and improve their chances of breaking out of the criminalisation cycle. 
· The abolition of all youth prisons would, ultimately, make the community as a whole a safer place, through reducing levels of crime.

· The abolition of all youth prisons would be an important step towards achieving the broader social justice, dignity, and equality that every young person is entitled to. 
	Recommendation 3 - That the new Act abolish youth prisons, in the interest of long term community safety.


A Proportional Response to Youth Crime and Criminalisation
Criminalisation largely functions as a penalty for disadvantage - the chance of birth and opportunity.

A key example of the criminalisation of young victims of crime is in the area of drug use.  It is totally unrealistic to tell young women not to take drugs to dull the pain of abuse, hunger or other devastation without providing them with income, housing, medical, educational and other supports. It defies logic to tell Indigenous young people that they must stop the very behaviour that allowed them to survive the multi-generational impacts of colonisation, poverty, abuse and disability, without addressing their basic human rights. In Canada, like Australia:

Because few young females are convicted of personal injury or significant property offences, few specialised programs have been developed for them, although many young female offenders require programs to deal with prior sexual abuse and health related issues.  (Department of Justice, Canada, http://www.justice.gc.ca/en/ps/yj/aboutus/yoas6.html)
Substantial changes to structural inequalities are urgently needed.   Instead of investing significant economic resources into forcible means of protection or behaviour change, we need to begin to directly address the circumstances that compromise young people’s safety and invest in voluntary programs and supports that facilitate their development.  
An emerging emphasis throughout the juvenile justice literature, internationally, is on the need to hold young people accountable for their actions through interventions that are in proportion to the seriousness of the young person’s offence.  It is assumed that this will result in a fair outcome for young people, and has typically resulted in young people simply getting shorter sentences for the same offence as an adult committing the same offence.  What is sadly lacking from much of the literature is an acknowledgement that proportionality should also take account of the opportunities available to the young person - in other words, that the sentence is proportional to the social and economic circumstances of the young person.

According to the UN Convention on the Rights of the Child:

The arrest, detention or imprisonment of a child shall … be used only as a measure of last resort and for the shortest appropriate period of time. (Article 37(b))

The Convention specifically addresses the issue of proportionality:

A variety of alternatives to institutional care shall be available to ensure that children are dealt with in a manner appropriate to their well-being and proportionate both to their circumstances and the offence. (Our emphasis, Article 40:4)

Under the current Act in Queensland, the scales of justice are loaded against the interests of young people in the juvenile justice system, particularly those who are victims of crime.  The idea that the juvenile justice system can take a balanced approach is a myth for as long as young people in this system do not have their basic human rights met.
	Recommendation 4 - That the new Act place a high priority on meeting young people’s social and economic rights.


	Recommendation 5 - That the new Act emphasise provision of voluntary programs and other developmental supports to address young people’s needs.


A More Sophisticated Approach to Child Protection 
We welcome recognition in the Review Issues Paper of the interface between the juvenile justice and child protection systems in Queensland, and the recognition that many young people caught up in the juvenile justice system have also faced child protection issues.  This is particularly pertinent when looking at the needs of girls and young women in the juvenile justice system.

The child protection/safety system in Queensland is a largely punitive one, focused on issues such as residence, contact, supervision and assessment.   Like the juvenile justice system, this system focuses on the symptoms of problems, rather than their causes.  

The Queensland Government appears to have already accepted this premise through its efforts to restructure the child safety system by creating the Commission for Children and Young People and Child Guardian:
The Commission is charged with promoting and protecting the rights, interests and wellbeing of all Queenslanders under 18.  (YANQ 2007:10)
We know that many of the causes of both reported abuse/neglect and criminalisation of children and young people are grounded in the socio-economic situation of children and their families.  A mutual focus on child development by both systems would go beyond addressing immediate safety and/or criminalisation issues for children and young people.  It would focus on addressing the rights, interests and wellbeing of these children and their families.

Given that both reported neglect/abuse and criminalisation are based in similar causes, it is desirable that there be an alignment between the child safety and youth justice systems.  However, if we are to address issues related to youth crime and criminalisation, it is essential that both systems work together to address the root causes of young people’s problems.
The Swedish model is instructional, here.  Prior to the 1980’s, Sweden took a punitive approach to juvenile crime, and had a fairly consistent (high) rate of offending.  Over the past 30 years, the Swedish system has taken a 180º turn and focused, instead on a developmental approach.  This has resulted in a consistent, sustained, lower rate of offending.  

	Recommendation 6 - That the new Act require both the juvenile justice and child protection systems to take a developmental, rather than punitive, approach to young people.


Reducing the Supply of Motivated Offenders
Based on their national study, Weatherburn & Lind argued that initiatives that reduce the incidence of offending through interventions such as increasing police patrols in crime “hotspots”, improving vehicle and household security and increasing penalties for offending
 produce relatively quick effects, but are unlikely to reap long term benefits.

They further argued that reducing the supply of motivated offenders, rather than reducing the incidence of offending amongst young people already in the juvenile justice system, is strategically critical.  Whilst taking this earlier intervention approach could take a decade or more to produce measurable effects, they argued that this should be regarded as a vital component in any overall crime prevention strategy, because:
… small changes in the supply of motivated offenders have the potential to produce large crime-reduction dividends.  (Weatherburn & Lind 1998:5)
The evidence suggests that there are three key ways of reducing the supply of motivated offenders:

· Reduce the level of economic stress, 

· Prevent geographic concentration of poverty (so as to attenuate the influence of delinquent peers) and

· Introduce family and child support programs designed to prevent social and economic stress exerting disruptive effects on the parenting process. (Weatherburn and Lind 1998:5-6)
Similarly a major recent Queensland study, whilst acknowledging that such an approach would be extremely challenging and resource intensive
, concluded that:

The very high rate of progression from juvenile supervised orders to the adult corrections system means it is reasonable to question the adequacy and appropriateness of our current responses to juvenile offending …. 

Genuinely effective crime prevention strategies will need to involve arms of government as diverse as Housing, Education, Health, Police, Families, Treasury, Public Amenities (parks, roads, swimming pools, etc) and Transport.  

A coordinated whole-of-government approach to crime prevention would yield very substantial benefits over the long term, but would also produce significant benefits in the short term if properly developed and implemented.

Even with respect to … those subject to multiple risk factors, it is possible to ‘make a difference’ by giving effect to a broad rather than narrow understanding of what constitutes a crime prevention strategy.  … Over the long term … it is the more innovative, early interventions that can be expected to return the greatest crime prevention dividend.  (Lynch et al 2003:5)
Committing to a Human Rights Approach

The prime need for long term crime prevention amongst young people, is for measures that address root causes of crime.  Imprisonment, by definition, reflects a past failure to meet children’s rights, including:

· Recognising the right of every child to a standard of living adequate for the child’s physical, mental, spiritual, moral and social development. (Article 27:1)

· Taking appropriate measures to assist parents and others responsible for a child, and, where needed provide material assistance and support programs, particularly with regard to nutrition, clothing and housing. (Article 27:3)

· Taking comprehensive action to protect children from all forms of physical or mental violence, injury or abuse … including sexual abuse … (Article 19:1)

· Taking all appropriate measures to promote physical and psychological recovery and social reintegration of a child victim of: any form of neglect, exploitation, or abuse …  Such recovery and reintegration shall take place in an environment which fosters the health, self-respect and dignity of the child. (our emphasis, Article 39)

· Ensuring that children with mental disability enjoy a full and decent life, in conditions which ensure dignity, promote self-reliance and facilitate the child’s active participation in the community. (Article 23:1)

· Ensuring that Indigenous children have the right, in community with other members of his or her group, to enjoy his or her own culture, to profess and practice his or her own religion, or to use his or her own language. (Article 30)

It is only when these rights are addressed that we can meaningfully talk about specific crime prevention strategies.

Given the multitude of evidence that indicates that involvement in the juvenile justice system (as it functions at present) operates as a major precursor to adult offending, it is important that we keep young people out of the criminal justice system for as long as possible.  Accordingly, we should (as in Sweden) see the offending of children under 15 as a human rights problem, rather than a rationale for criminalisation.

10 - 14 year olds 

Whilst we currently say that 10 - 14 year olds are governed by the operation of doli incapax
 (that is, there should be assessment of the ability of children to understand right and wrong), this principle serves only to decide whether or not to convict a child.  It does not focus on the need to address the causes of their behaviour.  A more innovative approach would focus on ensuring that the fundamental and developmental rights of these children are met.
15 - 17 year olds 
Perhaps a Social & Economic Checklist could be developed to determine whether a young person is reasonably in a social and economic position to take criminal responsibility.  Under a system such as this, the prosecution would be required to prove that the young person had access to the following for at least 1 year, before being eligible to be tried within the Children’ Court:

· Guaranteed access to appropriate education, training or employment.

· Guaranteed access to safe, secure, affordable (independent or family) housing.

· Guaranteed access to adequate (independent or family) income.

· Guaranteed access to appropriate health resources, including mental health, disability or substance abuse support if required.

· Guaranteed access to emotional support, including counselling if required.

If a young person did not have these rights met, the Court should have the power, under the new Act, to direct other agencies to meet these needs.
18+ Year Olds - An Ongoing Dilemma

There is clear evidence that young people do not have fully-developed decision-making abilities until into their 20’s.  This Review should explore the question of whether (as in Sweden
) Queensland should create a graduated pathway into the adult criminal justice system for 18-21 (or 26) year olds.
	Recommendation 7 - That the new Act require that children and young people have their basic human rights addressed before becoming eligible to be tried for offences.


An Alternate Charter of Juvenile Justice Principles
The following is an alternative Charter, loosely based on the Preamble to the Canadian legislation.  Whilst the Preamble is not legally enforceable in Canada, Queensland could take the next step … to make a set of principles legally enforceable would be truly innovative!
	Charter of Juvenile Justice Principles

In recognition of the fact that most juvenile crime is committed by young people who are victims of crime, and that punitive interventions cause further harm to both young people and the community, we commit to the following Principles:

· Young people have rights and freedoms, including those set out in the United Nations Convention on the Rights of the Child. 

· Society has a responsibility to address the rights of young people. 

· Communities and families should work in partnership with government to prevent youth crime by addressing its underlying causes through responding to the needs of young people.

· Accurate information about youth crime, the youth justice system and effective measures should be publicly promoted. 

· The youth justice system should take account of the interests of all victims of crime, particularly young people. 

· The youth justice system should avoid punitive interventions and favour developmental interventions, even for the most serious crimes. 


A Matter for Urgent Action -
Addressing Queensland’s Breach of the UN Convention on the Rights of the Child
As a signatory to the United Nations Convention on the Rights of the Child, Australia is obliged to respond to criminalised 17 year olds outside the adult justice system.  Article 40 details the rights of children who have broken the law:  

Governments are responsible for seeking to promote the establishment of laws, procedures, authorities and institutions specifically applicable to children alleged as, accused of, or recognised as having infringed the penal law … including whenever appropriate and desirable, measures for dealing with such children without resorting to judicial proceedings … (our emphasis, Article 40:3, 3(b))
Queensland is currently the only state in Australia which fails to meet this obligation.  
Every child deprived of liberty shall be treated with humanity and respect for the inherent dignity of the human person, and in a manner which takes into account the needs of persons of his or her age.  In particular, every child deprived of liberty shall not be separated from adults unless it is considered in the child’s best interest not to do so and shall have the right to maintain contact with his or her family through correspondence and visits, save in exceptional circumstances. (Article 37(c)).

Despite this, the previous Minister for Communities ruled out examination of Queensland’s detention of 17 year olds in adult prisons, as a focus of this Review.  In light of the change of Minister, and the significance of this breach of our international obligations, it is important that we address the issue here.  The previous Minister outlined his rationale for retaining the status quo via a Media Release (31 May 2007).  He argued that, on balance, it was in 17 year olds’ interest to be tried in an adult court for 4 main reasons.  None of these arguments hold up under scrutiny:

	The Minister’s Argument
	Comments

	Judges in adult courts might be reluctant to sentence a 17 year old to adult detention.


	Juvenile Justice Principles determine that incarceration should be the last resort for children.  Logically, if an alternate sentence suited to children is available in the adult justice system, it should also be available in the juvenile justice system.

	Adult prisons offer better access to specialised programs, transition support and reintegration.  


	· On the face of it, this is an indictment of the youth system, rather than a legitimate reason to send children to adult prisons.  It is important that this Review address this inequity, and focus on means to improve the quality of community-based support for young people in the juvenile justice system.  
· This is a matter of particular concern for young women, since women in BWCC and TWCC have extremely limited access to programs whilst in prison and post-release support
.
· Further, many 17 year olds in adult prisons are placed in protective custody and have even less freedoms and access to (limited) prison programs than the general population.  

	It would cost more to try 17 year olds within the youth system, because the resources required could not be transferred from the adult system.
	More services would be required in the Children’s Court and diversionary systems.  However, no logical argument was provided as to why the resources could not be reallocated from the adult system. 


	It would cost hundreds of millions of dollars to build a new detention centre to meet the demand of 17 year olds.


	Approximately 30 x 17 year olds are currently accommodated in adult prisons.  It is unclear why more, rather than less, young people would be imprisoned … particularly when a key focus of this Review is to reduce the number of young people in prison.  This indicates that the Minister is assuming in advance that attempts to reduce the number of young people in prison will fail.  


The incongruence of this position was highlighted by the fact that the Minister did not propose that it would be in all children’s (or, even, all 17 year olds’) best interest to be tried within the ‘superior’ adult system.  Nor did he propose any change to the practice of keeping young people incarcerated prior to their 17th birthday, or young people convicted of offences committed prior to their 17th birthday, remaining in the juvenile justice system (sometimes beyond the age of 18).  In other words, approximately ½ the 17 year olds in prison in Queensland would continue to be incarcerated in youth prisons, and ½ in adult prisons.  If the adult system is so much better, then:
1. Why not transfer all 17 year old prisoners (or, in fact, all child prisoners) to adult prisons?

2. Why not improve the youth system to ensure that the adult system is not considered preferable?
The Corrective Services Act 2000 (Section 13(2)) provides that a prisoner who is under 18 years must be kept apart from older prisoners unless it is in the young person’s best interests not to be kept apart. The Act (Section 3) also requires Queensland Corrective Services (QCS) to take account of the special needs of such prisoners.
  This has led to young women being kept in protection, according to QCS, in order to ensure their safety
.
These arguments about the best interests of young women were challenged by the Anti-Discrimination Commission Queensland (ADCQ) in its recent substantial study and report on Women in Prison in Queensland
.   The ADCQ was particularly concerned about the common practice of putting 17 year old prisoners in the protection unit of adult prisons for their safety.  This can lead to other prisoners believing they must be informers.  It stigmatises young women and often means they must spend their whole sentence in protection.  Because the protection unit is prison within a prison with less freedom and facilities than the general prison population, the Report concludes that placing a 17 year old in protection, simply because they are 17, is ‘prima facie’ direct discrimination on the basis of age
.   
Recommendation 49 calls for an immediate end to this practice.

That it is not in the best interests of 17 year old offenders to be placed in an adult prison, or for correctional authorities to place a female 17 year old offender in a protection unit of an adult prison.  The Queensland Government and correctional authorities should take immediate steps to cease this practice.

The gravity of Queensland’s inconsistency with the Convention was highlighted by the ADCQ
.  In relation to the trial and sentencing of young women within the adult system, the ADCQ recommended:

Recommendation 48:  That the Queensland Government immediately legislates to ensure that the age at which a child reaches adulthood for the purposes of the criminal law in Queensland be 18 years.
The (then) DCS rightly noted that changes in these areas would require a whole-of-Government decision, including legislative review and consideration of resource issues
.   This Review provides a prime opportunity to address these issues.
In 2005, the United Nations Committee on the Rights of the Child considered Australia's compliance with the Convention on the Rights of the Child. In its Concluding Observations, the Committee specifically recommended that Queensland remove 17 year olds from its adult justice system.
.
During its consultations with women in prison, the ADCQ was told that 17 year olds in prison often had no one to look after them; they were often frightened and very vulnerable to self-harm
.  This suggests that whilst location in protective custody might keep them safe from harm by others, it does not keep them emotionally or physically safe by a broader definition.  It certainly questions the success of prison authorities in implementing measures to address their special needs. 
Authorities have consistently questioned the safety of accommodating 17 year olds in adult prisons:  

Placing 17 year olds into adult prisons exposes them to a potentially dangerous environment and the negative influences of ‘seasoned, mature offenders’.  (ADCQ 2006:116, referring to comments by Judge Kerry O’Brien, President of the Children’s Court of Queensland).

American research shows that young men in adult prisons are four times more likely than adults to report being assaulted, and 21 times more likely to be assaulted than teens held in youth prisons. This indicates that 50% of young men in adult prisons are likely to be assaulted
.  Similarly, adult prison is not a safe place for girls due to sexual harassment from staff or others - in particular, most young women have experienced assault (including high levels of sexual abuse) prior to imprisonment, and are likely to be re-traumatised as a result of violence, segregation, strip searching and psychological assessment.

It is time that Queensland ceased this archaic practice, and adopts the recommendations of the ADCQ Report:

	Recommendation 8 - That the Queensland Government immediately legislate to ensure that the age at which a child reaches adulthood for the purposes of the criminal law in Queensland be 18 years, and that this later be incorporated into the new Act.


Comments on Specific Provisions

This submission has focused on major trends and themes - the change in direction that should occur with the new Act.  The overall values of the current legislation are based in addressing symptoms rather than causes.  It is critical that this Review address the root causes of youth crime and criminalisation, and seek to prevent them.  
Topics outlined in the Issues Paper invite comment on specific provisions.  This is predicated on an outdated approach that has proven ineffective.  It was only when Sweden took a whole-of-government approach and moved from a punitive system to a developmental system, that overall crime rates dropped in a sustained way.  

We recognise that making comment on technical details raised in Issues Paper is like shifting deckchairs on the titanic!  Therefore, comments in this section are brief.

Emerging Trends
We want to live in a society, not an economy!  
The current Act already focuses on short term strategies which have failed to address rates of crime and criminalisation amongst young people.  The Issues Paper for this Review suggests a commitment to continuing on a path of economic rationalisation at the cost of addressing the real issues.  This reactive approach defies all the evidence about how best to reduce crime and incarceration.  
This trend toward short term expediency can only have detrimental outcomes for young people, other victims of crime and the wider community.  It is characterised by increased use of volunteers to administer sentencing, and increasingly punitive measures for them to administer.  Increased pressure on already disadvantaged families can only reduce their ability to improve family circumstances and relationships.  Similarly, increased pressure on already disadvantaged Indigenous communities can only reduce their ability to improve the situation of their communities.  This is a false economy.
It is ironic that the only hint of possible increases in expenditure (as indicated in the Minister’s media release on the issue of 17 year olds
), is a suggestion that a new youth prison might be required.  This suggests that the Queensland Government has little faith that a new Act will achieve reductions in the number of young people in prison.  It reinforces our call for a new, proactive, evidence-based, longer term approach.
Moving 18 Year Olds from Juvenile to Adult Prisons

In light of Queensland’s already tenuous human rights record, we were shocked to find that the Issues Paper for this Review suggested that some existing checks and balances might be removed.  Currently, the government must apply to the courts to have an 18 year old in juvenile detention moved to an adult prison.  It has been suggested that decisions about the location of 18 year olds could be changed to allow corrective authorities to make this decision.  It is critical that decisions about 18 year olds continue to be made by an independent authority, and that they have access to means of appeal against any such decision.

	Recommendation 9 - That the new Act ensure that any proposal to move an 18 year old prisoner to adult prison continue to be subject to judicial processes.


Sentencing and Diversionary Options
SIS is concerned that the Issues Paper for this Review focused on the expectations of the victim and community
, when considering sentencing and diversionary options. It is important that the new Act distinguish between expectations (reactions or preferences) and best interests.  As discussed earlier, community education must play a central role in making the community aware of the facts about youth crime, and the evidence for a developmental approach to reducing youth criminalisation.
The current Act focuses on punitive, rather than developmental, sentencing options.  A limited range of sentencing options are offered - reprimand, good behaviour order, fine, probation order, community service order, conditional release order, detention order, Intensive supervision order (10-12 year olds), cautions, drug assessment and education, and conferencing.  
This Review appears to seek to further extend this punitive approach in areas such as home detention, curfews, electronic monitoring, and orders that restrict where a young person may go.  The only mention of a developmental sentencing option appears an after-thought - a comment that therapeutic interventions can be a condition of a sentencing order.  Many young people might benefit from counselling, mental health or substance abuse support.  In order for therapeutic intervention to be a genuine sentencing option, the new Act would need to have the power to require provision of these services.
We believe that implementation of the sentencing options discussed in the Issues Paper will lead to increases, rather than decreases, in both the number of young people in prison and crime rates:

· Home Detention.  Clearly this is a cheaper option than imprisonment - families become voluntary prison officers, and the young person’s home becomes a prison.  The role of family members becomes confused, and they are distracted from any potential to play a developmental role with their children.  In particular, it undermines the ability for parents to discipline their children within their own values, by requiring them to administer someone else’s rules.  This could be expected to contribute to further, long term, family breakdown.  As acknowledged in the Issues Paper, many young people in the juvenile justice system have protection issues.  Their home is already an unsafe place.  Repeated studies have demonstrated the contribution of neglect and abuse to youth offending.  To force young people to live in an unsafe home environment under threat of imprisonment can only either increase rates of imprisonment of these young people or increase rates of neglect/abuse of these young people (increasing the risk of further offending).
· Electronic Monitoring.  If a young person is considered trustworthy enough to be in the community on home detention, it is illogical to monitor them as well.  This approach makes the community into prison officers, as well as parents.  It demonstrates a lack of faith in the young person’s parents, and effectively imprisons them as well as the young person.  It similarly makes it more likely that young people will be imprisoned or re-offend.
· Curfews.  We note that these are proposed as a new option, when curfews are already in use as a bail condition at present.  Again, this may force young people to remain in an unsafe home environment - which means that the risk of breach of curfew is high.  It defies the evidence about the importance of group association in the lives of young people.  This is an onerous requirement which again places young people at even greater risk of imprisonment.

· Anti-Social Orders.  Most young people in the juvenile justice system are already socially marginalised.  Anti-Social Orders will simply function to confirm this status and further marginalise young people.  This reinforces a negative view of young people - once labelled in this manner, is there any incentive for young people to become pro-social?  We believe this marginalisation will have a similar effect to punishing non-offending young people (eg. care and protection orders) in the same way as offending young people.  It provides an incentive to commit crime, and again increases the risk of crime and criminalisation.

· Periodic Detention.  Again, this depends upon the young person having a safe place to be detained, and has the same risk of imprisonment or re-offending as home detention.

· Deferred Sentencing.  This would function like lengthened bail, and cannot be expected to have any rehabilitatory effect unless coupled with adequate developmental resourcing.  Without this resourcing, it would appear to have the same risk of imprisonment or re-offending as the other punitive options.
The new Act should include a range of developmental sentencing options which address the deeper causes of offending.  These include requiring that families be assisted to access income and housing, resourcing young people to attend culturally and individually appropriate education/training, requiring provision of safe/secure/affordable accommodation for young people unable to live at home and resourcing young people to participate in culturally and individually appropriate counselling services.  The Swedish model includes many ideas on developmental sentencing options, and the means to implement these in practice.  This includes the importance of treating young people’s participation in programs and services as fully voluntary.
The Canadian Youth Criminal Justice Act is based in the belief that the youth justice system should reserve its most serious interventions for the most serious crimes and reduce the over-reliance on incarceration for non-violent young people. As a result of the Act, Canada has seen a substantial reduction in the rates of both charging and incarceration of young people.  This has been achieved by:
· Increasing the use of non-court measures for less serious cases.
· Re-orienting the system's approach to non-court measures so that they are viewed as the normal, expected and most appropriate response to less serious offending by youth.
· Prohibiting use of custody as a substitute for addressing social welfare needs.

· Requiring judges to consider all alternatives to custody raised in the court.

· Instituting special requirements for Indigenous young people.

	Recommendation 10 - That the new Act focus on developmental diversionary sentencing options and require that these be adequately resourced.


Improving Accountability

The Issues Paper focused on the possibility of extending parents’ accountability for their children’s behaviour.  Parents in Queensland may already be required to pay compensation if they have not properly supervised their child, and can already be required to appear in court and supervise court orders.  The majority of young people in the juvenile justice system come from families facing problems arising from social and economic disadvantage.  To increase financial or functional stress in these families is unlikely to have any positive outcome, and may even escalate secondary risk factors such as abuse and neglect of children and young people.
What is the rationale for extending the power to name young offenders?   The courts already have wide powers in this area, including the right to name young people in cases of any offence involving violence and in any situation where naming is in the interests of justice
.  To actively encourage the naming (and shaming?) of young people can be expected to have similar effects to use of Anti-Social Orders with young people - a sense of having their whole social identity labelled as a criminal, with little incentive to make changes in their lives.
If, as claimed by proponents, pre-court orders such as Acceptable Behaviour Contracts (UK) are designed to stop behaviour rather than punish young people, naming young people can only increase the likelihood that they will re-offend and ultimately move beyond low level anti-social behaviour.
The whole of this section in the Issues Paper is focused on making young people and their families more accountable.  It includes nothing about making the juvenile justice and child protection systems more accountable to young people, other victims and the wider community for the outcomes of their interventions.  This is despite the evidence demonstrating that involvement with the child protection system actually increases the risk of young people entering the adult criminal justice system.
Young people and their families are already subject to high levels of accountability.  We submit that it is time that the government took responsibility for its failure to effectively address issues of youth crime and criminalisation.

	Recommendation 11 - That the new Act increase government accountability for the outcomes of the juvenile justice system.


Reducing Remand Levels
In 2004/5 youth detention population in Queensland (excluding young people in adult prisons) was typically made up of almost 2/3 young people remanded in custody awaiting trial/sentencing and just over 1/3 serving sentences
. 
The high number of young people on remand is often a result of under-resourcing of community services - young people cannot get bail because the services they need (eg. housing or mental health services) are simply not available.  In other words, individual young people are penalised for governments’ failure to provide the basic services to which every community member is entitled.  

This is of particular concern when many of the young people in prison on remand have committed non-detainable offences (eg. minor shop lifting).  Yet, they can be held in remand for an indeterminate length of time, since Queensland does not currently have statutory restrictions on the length of time young people can be held on remand, nor any requirement for their imprisonment to be reviewed during custody.

These young people often fail to appear in court (a detainable offence) and are then remanded in custody due to their social circumstances (most commonly, accommodation instability or homelessness).  In other words, remand functions as punishment for poverty for these young people.

In some national and international jurisdictions, the correlation between high remand numbers and social welfare issues has been acknowledged and addressed.  In Victoria, for example, bail must not be refused solely on the grounds that a young person does not have accommodation.  In NSW, the prosecution of young people in prison for social reasons can be expedited to minimise the time they spend in prison. In Canada, legislation prohibits imprisonment of young people for social welfare reasons.  In all these cases, the courts are not required to address the young person’s social or economic needs.

However, in Sweden the legislation has gone further.  The court can require that young people’s rights and needs are addressed … resulting, for example, in only 12 young people being detained on remand in 2005 (in a country with twice the population of Queensland).

Other measures that appear to have contributed to reduced numbers of young people in remand in Canada are:
· Treating non-court measures as the normal, expected and most appropriate response to less serious offending.
· Enabling youth courts to focus on more serious cases.
· Encouraging and supporting police to exercise their discretion to reduce the number of young people entering the system.
· Requiring the court to consider all alternatives to custody raised in court.
· Instituting further requirements for Indigenous young people.
Any strategy which reduces the level of imprisonment amongst young people reduces the level of harm inflicted on them and the community as a result of imprisonment.
According to the Issues Paper, a key aim of the new Act will be to reduce the number of children and young people in prison on remand.  It is critical that youth matters are expedited through increasing the number of specialist lawyers and magistrates able to address youth issues.  It is critical that training on the issues affecting young people is delivered to police and others who play a key role in the youth justice system.  It is critical that young people are never imprisoned for non-detainable offences.  It is critical that young people cannot be remanded in custody by police alone, without the checks and balances of judicial processes.  It is critical that young people are never imprisoned because of their social and economic circumstances … that they are never punished for being poor or abused or neglected again!
	Recommendation 12 - That the new Act prohibit the use of remand in custody for young people.


Options for Indigenous Young People
Nowhere is the process of criminalisation for poverty and abuse more evident than amongst Indigenous young people.

Like Indigenous adults in the criminal justice system, Indigenous young people are massively over-represented at all stages in the juvenile justice system.  As acknowledged in the Issues Paper, they are more likely to be in detention (remand or post sentencing), charges are more likely to be pursued and they are less likely to be sentenced to diversionary activities (eg. conferencing and cautions).

It is good that cautions can be delivered by a respected member of an Indigenous community.  It is good that a respected community member can be involved in conference proceedings.  It is good that Youth Murri Court operates in several jurisdictions in Queensland.

However, it is important to acknowledge that these strategies exist in the context of a punitive system of juvenile justice which does nothing to address the root causes of crime.  It simply displaces responsibility for administering youth justice from the mainstream system to Indigenous communities.  Involvement of Indigenous elders in administering the state system of justice has a similar affect to transferring administrative responsibilities to families.  It risks generating role confusion and distracting community leaders’ energies from a more developmental community focus on bigger issues such as the multi-generational effects of colonisation.

Ideas from other Australian states which encourage Indigenous community members to administer sentences such as monitoring young people on intensive supervision or conditional release orders (WA) or having extra conditions such as ties to family/community considered when determining bail (NSW), risk further distracting from communities’ ability to address the root causes of youth criminalisation.
In order to take a more innovative, developmental approach to Indigenous young people, it is important that any system established is fully and securely resourced.  It is important that the respected Indigenous community members are given full sentencing authority.  It is important that they are given the right to address the causes of crime in their communities, not just the symptoms.

Canada has moved in this direction.  It has established a range of specific provisions for Indigenous young people in the youth justice system:

· Prohibiting removal of young people from their community, except as an absolute last resort.
· Making government departments with the authority to remove children accountable for removal of young people from their community.
· Requiring police to consider alternatives to laying charges in all cases involving Indigenous youth and, when appropriate, exercise their discretion to take no legal measure.

· Requiring judges to consider releasing the young person into parental custody parents, or custody of another responsible person.

· Resourcing Indigenous communities to develop bail supervision and other programs that will serve as alternatives to prison.

· Requiring Child Safety to work in partnership with Youth Justice services to provide services to young people charged with an offence.

· Funding diversion programs which include Indigenous culture and involvement by Indigenous elders.  

	Recommendation 13 - That the new Act require that Indigenous organisations and elders are permanently and securely resourced to manage diversionary and support programs for Indigenous young people.


Community (Re)Integration
Comments in this area of the Issues Paper assume that young people were part of the community before entering prison.  

In fact, many young people feel like they have never been part of the community.  

It is important that any programs looking at community integration focus equally on young people in the juvenile justice system both before imprisonment and during the transition from prison.  It is important that they focus on meeting young people’s rights.
Ideas from interstate have some limited value - if you assume that young people should be in prison in the first place.  NSW allows for periodic detention in the latter part of sentence, under supervision in community.  Victoria focuses on voluntary access to support services from community organisations (but does not take responsibility for resourcing these organisations).  By contrast, Queensland currently only allows for temporary absences (eg. seek a job, education or training or other purposes) at the discretion of prison management.  Whilst Queensland legislation requires the Department to establish programs and services to assist with reintegration, all young people released from prison are already placed on supervised release order.  These orders are similar to adult parole, but with greater restrictions (eg. behavioural limitations, requirement to participate in self esteem or other rehabilitative programs and higher levels of supervision).

Current Youth Justice Services in Queensland focus on preventing young people from re-offending.  They are concerned with rehabilitation of young people, rather than addressing the causes of their crime and/or criminalisation.  They have little or no responsibility for acting on issues such as youth homelessness, poverty, abuse or dislocation from the education system, whilst supervising young people on court orders. 

	Recommendation 14 - That the new Act recognise that many young people have never felt part of the community, and require that community-based services to enable youth integration into the community are adequately resourced.


Conclusion

SIS welcomes the opportunity to contribute to this legislative review.  Queensland has been willing to ‘go it alone’ in its approach to issues in the past
.  We submit that this review of the Juvenile Justice Act 1992 provides a prime opportunity for Queensland to demonstrate its independence again … to lead the way, nationally, in implementing constructive, innovative approaches to juvenile justice.

References
(ADCQ) Anti-Discrimination Commission Queensland (2006) Women in Prison: A Report by the Anti-Discrimination Commission Queensland, author, Brisbane. (Download available: http://www.adcq.qld.gov.au/pubs/WIP_report.pdf) 
Commission for Children and Young People and Child Guardian (2007) Snapshot 2007: Children and Young People in Queensland, author, Brisbane (Download available: www.ccypcg.qld.gov.au) 
 (DCS) Department of Corrective Services (2006) Department of Corrective Services: Response to the Anti-Discrimination Commission Queensland’s Review into Women in Prison, Queensland Government, Brisbane. (Download available: http://www.dcs.qld.gov.au/Publications/Corporate_Publications/reviews_and_reports/ ADCQ/ResponseFINALlowres.pdf) 

Department of Families (2001) Securing the Care: A Summary of the Evaluations of Youth Detention Services in Queensland, Queensland Government, Brisbane. (Download available: http://www.communities.qld.gov.au/youth/youth-justice/documents/pdf/evaluations-of-ydc.pdf)   
Department of Justice, Canada (2007) Youth Criminal Justice Act, webpage with links to information & full text of the Youth Criminal Justice Act 2002.  (Download available:  http://www.justice.gc.ca/en/ps/yj/ycja/ycja.html)
Kilroy, Debbie (2004)  Submission of Sisters Inside to the Anti-Discrimination Commissioner for the Inquiry into the Discrimination on the Basis of Sex, Race and Disability Experienced by Women Prisoners in Queensland, Sisters Inside, Brisbane.  (Download available: http://www.sistersinside.com.au/media/adcqsubmission.pdf) 
Kriminalvarden (nd) The Swedish System of Sanctions - Det svenska

Påföljdssystemet, author, Sweden.  (Download available: http://www.kriminalvarden.se/upload/Informationsmaterial/Sanctionssyst.pdf)
Lynch, Mark, Buckman, Julianne & Krenske, Leigh (2003) Youth Justice: Criminal Trajectories, No 265: Trends and Issues in Crime and Criminal Justice Series, Australian Institute of Criminology, Canberra.  (Download Available: http://www.aic.gov.au/publications/cfi/cfi042.pdf) 
Office of the High Commissioner for Human Rights (1990) Convention on the Rights of the Child (Download Available: http://www.unhchr.ch/html/menu3/b/k2crc.htm) 

Prichard, Jeremy & Payne, Jason (2005) Alcohol, Drugs and Crime: A Study of Juveniles in Detention, No. 67: Research & Public Policy Series, Australian Institute of Criminology, Canberra.  (Download available: http://www.aic.gov.au/publications/rpp/67/rpp67.pdf)
Sarnecki, Jerzy & Estrada, Felipe (2004) Juvenile Crime in Sweden: A Trend Report on Criminal Policy, the Development of Juvenile Delinquency and the Juvenile Justice System, Department of Criminology, Stockholm University, Sweden.  (Download available:  http://www.esc-eurocrim.org/files/youth_crime_in_sweden_sarnecki_estrada_final_version.doc)
Smith, Steven J. (2002)  Adult prisons: No Place for Kids, USA Today (Society for the Advancement of Education) July 2002  (Download available: http://findarticles.com/p/articles/mi_m1272/is_2686_131/ai_90683555/pg_1) 

Stewart, Anna, Dennison, Susan & Waterson, Elissa (2002) Pathways from Child Maltreatment to Juvenile Offending, No 241: Trends & Issues in Crime and Criminal Justice Series, Australian Institute of Criminology, Canberra.  (Download available: http://www.aic.gov.au/publications/tandi/ti241.pdf) 

Urbas, Gregor (2000) The Age of Criminal Responsibility, No 181: Trends and Issues in Crime and Criminal Justice Series, Australian Institute of Criminology, Canberra. (Download available: http://www.aic.gov.au/publications/tandi/ti181.pdf) 
Weatherburn, Don & Lind, Bronwyn (1998) Poverty, Parenting, Peers and Crime-Prone Neighbourhoods, No 85: Trends and Issues in Crime and Criminal Justice Series, Australian Institute of Criminology, Canberra.  (Download available: http://www.aic.gov.au/publications/tandi/ti85.pdf) 

(YANQ) Youth Affairs Network of Queensland (2007)  Stop Locking Up Children in Queensland Adult Prisons, author, Brisbane.  (Download available: http://www.yanq.org.au/images/stories/Documents/campaign_kit_jan_07.pdf) 
Versus





The Broader Community, including Victims of Crime





Young People in the Juvenile Justice System








� Kilroy 2004:8,26


� Kilroy 2004:8


� Endless studies demonstrate the massive over-representation of Indigenous young people in the juvenile justice system at all levels. According to the Commission for Children and Young People and Child Guardian (2007:100) Indigenous 10-17 year olds are incarcerated at almost 9 times the rate of 10-17 year olds in general.  In addition, secondary or tertiary predictors can have a multiplier effect in the case of Indigenous young people.  For example, Stewart et al (2002:4) found that maltreated Indigenous children were 4 times more likely to offend (42%) than maltreated non-Indigenous children (14%).


� Multiple studies cited in Weatherburn & Lind 1998, Lynch et al 2003:1-2


� According to one survey as many as 70% of young people in prison were homeless prior to incarceration (Boystown Survey cited in YANQ 2007:7).


� Multiple studies cited in Weatherburn & Lind 1998, Lynch et al 2003:2


� Lynch et al 2003:1


� The Commission for Children and Young People and Child Guardian (2007) found that offending rates amongst young men were considerably higher than for young women (p96).  Their rates of imprisonment were dramatically different.  Citing Taylor 2006, the Commission found that for 10-16 year olds - there were 92 males and 6 females in youth detention in Queensland on 30 June 2005, compared with 87 males and 4 females on the same date in 2004 (p97).


� According to Stewart et al 2002:4, 25% of male and 11% of female maltreated children subsequently offended.  Weatherburn & Lind (1998) cite numerous studies which demonstrate that (1) neglect has an even greater impact than abuse, and (2) economic stress disrupts the parenting process, thus increasing the risk of child neglect.


� Stewart et al 2002; Weatherburn & Lind 1998.


� Kilroy 2004:8, 26.  When coupled with poverty, this is a key predictor for young women.


� According to the American Society of Pediatrics 1999 (cited in YANQ 2007:8) exposure to abuse or domestic violence are key risk factors that a young person will engage in violent behaviour.


� Stewart et al 2002:5 found that removal from their home doubled young people’s likelihood of offending.  Lynch et al (2003:1) further found that 91% of young offenders, who had been subject to a care and protection order, later progressed to the adult system.


� Multiple studies cited in Weatherburn & Lind 1998:4; Urbas (2000:2) also found that children tend to commit crimes in groups … rather than alone.  Walsh 2004 (cited in YANQ 2007:8) found that of the 629 17 year olds in prison in Queensland  between 2000/1 and 2004/5, a disproportionate number came from communities with low socio-economic indicators and most likely come from extremely disadvantaged backgrounds.


� Lynch et al 2003:2


� According to one survey as many as 24% of young people in prison reported having a mental illness (Boystown Survey cited in YANQ 2007:7).


� Prichard & Payne 2004:12


� Prichard & Payne 2004:12-15.


� Urbas 2000:1


� Lynch et al 2003


� Commission for Children and Young People and Child Guardian 2007:96-97


� YANQ 2007:9-10


� Urbas 2000:2


� American Bar Association 2004 cited in YANQ 2007:7.


� Key words and phrases are verbatim.  For precise text see: � HYPERLINK "http://laws.justice.gc.ca/en/ShowFullDoc/cs/Y-1.5///en" ��http://laws.justice.gc.ca/en/ShowFullDoc/cs/Y-1.5///en� 


� Youth Criminal Justice Act 2005 Annual Statement: Executive Summary


� HYPERLINK "http://www.justice.gc.ca/en/ps/yj/ycja/statement/execsum.html" ��http://www.justice.gc.ca/en/ps/yj/ycja/statement/execsum.html�


� Department of Justice, Canada � HYPERLINK "http://www.justice.gc.ca/en/ps/yj/aboutus/yoas8.html" ��http://www.justice.gc.ca/en/ps/yj/aboutus/yoas8.html� 


� Kriminalvarden nd:6 


� Sarnecki & Estrada 2004:3-5


� Kriminalvarden nd:5-6


� � HYPERLINK "http://www.countryreports.org/country.aspx?countryid=232&countryName=Sweden" ��http://www.countryreports.org/country.aspx?countryid=232&countryName=Sweden�


� Sarnecki & Estrada 2004:17


� Kriminalvarden nd:5


� Sarnecki & Estrada 2004:16


� Sarnecki & Estrada 2004:18


� Sarnecki & Estrada 2004:17


� Sarnecki & Estrada 2004:14


� Kriminalvarden nd:5


� Given the small numbers involved, variations from year to year are statistically unreliable. However, there is clearly no decrease in the overall trend. 


� Commission for Children and Young People and Child Guardian 2007:92,99 


� Dr Ross Wilson, Director of the Centre for Healthcare Improvement, Northern Sydney Central Coast Health.  Dr Wilson proposed these steps when discussing changes needed in Australia’s health care system on Difference of Opinion, ABC TV, 11 October 2007  � HYPERLINK "http://www.abc.net.au/tv/differenceofopinion" ��www.abc.net.au/tv/differenceofopinion�  


� Our emphasis, Issues Paper 2007:7


� Lynch et al 2003:2; reinforced by our experience at SIS.


� Weatherburn & Lind 1998:5


� Weatherburn & Lind 1998:5


� Lynch et al 2003:6


� Urbas 2000:4


� For example, 18-21 year olds in Sweden cannot be imprisoned except under exceptional circumstances.


� For details of the limited resources available to women in prison and post-release see:  


Submission of Sisters Inside to the Anti Discrimination Commissioner for the Inquiry into Discrimination on the Basis of Sex, Race and Disability Experienced by Women Prisoners in Queensland, June 2004, and the ADCQ’s findings: Women in Prison: A Report by the Anti-Discrimination Commission Queensland, March 2006.


� DCS 2006:50


� DCS 2006:50


� Women in Prison: A Report by the Anti-Discrimination Commission Queensland, March 2006.


� ADCQ 2006:116


� ADCQ 2006:115


� DCS 2006:50


� YANQ 2007:6


� ADCQ 2006:116


� Smith 2002:1 


� 31 May 2007


� Issues Paper 2007:7


� Section 234 of the current Act


� Commission for Children and Young People and Child Guardian 2007: 99


� Everything from resisting Daylight Saving, to having a younger age of adult criminal responsibility than the other states (Urbas 2000:3)
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